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Court of Appeals of the District of Columbia 


No. 5285. 

Lawrence W. Dodd, Appellant i 

vs. 

William L. Peak &c. 


a Supreme Court of the District of Columbia. 

Habeas Corpus No. 1560. 

In the Matter of the Petition of Lawrence! W. Dodd, for 

Habeas Corpus. 

United States of America, 

District of Columbia, ss: 

i 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned,: the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition for Writ of Habeas Corpus. 

Filed Apr. 21, 1930. | 

In the Supreme Court of the District of j Columbia. 

i 

Habeas Corpus No. 1560. 

In the Matter of the Petition of Lawrence W. Dodd, for 

Habeas Corpus. j 

i 

j 

To the Honorable the Justices of the Supreme Court of the 
District of Columbia: 

Your petitioner, Lawrence W. Dodd, respectfully repre¬ 
sents as follows: 
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1. That he is a citizen of the United States and a resident 
of the District of Columbia. 

2. That on April 1, 1930, petitioner was convicted in the 
Police Court of the District of Columbia of the first offense 
of possession of intoxicating liquor in violation of the Na¬ 
tional Prohibition Act; that on April 12, 1930, petitioner 
was sentenced upon said conviction to pay a fine of Three 
Hundred ($300.00) Dollars and in default of the payment 
of said fine to serve a term of Sixty (60) days in jail: that 
on April 21, 1930, petitioner was committed to the Wash¬ 
ington Asvlum and Jail in default of the pavment of said 
fine, there to serve a term of Sixty (60) days imprisonment. 

3. That petitioner is now unjustly and illegally held and 

restrained of his libertv in the said District of Columbia bv 

• % 


o 


William Peak, Superintendent of the said .Jail, or 
someone acting for and on his behalf, without any 
color or pretense whatever and that there is no color 
or pretense whatever for his detention. That the said 
Police Court was without authority and jurisdiction in law 
to sentence petitioner as aforesaid and said Police Court 
was without authority and jurisdiction to issue a commit/- 
ment for, and to order the commitment of, petitioner for 
the term of Sixty (60) Days; that the sentence of petitioner 
as aforesaid and the said commitment of him was void. 

Wherefore the premises considered, your petitioner 


prays: 

I. That this Honorable Court will direct to issue a Writ 
of Habeas Corpus returnable forthwith agreeable to the 
Code of Laws of the District of Columbia against William 
Peak, Superintendent of the Washington Asylum and .Tail 
or anyone acting for him, in whose custody your petitioner 
may be found, or anyone in whose custody your petitioner 
mav be found, that cause mav be shown if anv exists whv 
petitioner should not be discharged and be freed of his 
illegal and unlawful detention. 

IT. For such other and further relief as the nature of 
the case mav require. 

LAWRENCE W. DODD. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Petitioner. 
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District of Columbia, ss: 

\ 

Lawrence W. Dodd, being first dulv sworn according to 
law, deposes and says that he has read the foregoing peti¬ 
tion by him subscribed; that lie kno\Vs the contents 
3 thereof; that he verily believes the allegation therein 
contained. 

LAWRENCE W. DODD. 

Subscribed and sworn to before me this 21st day of 
April, 1930. 

F. A. SEBRING, [notarial seal.] 

Notary Public , D. C. 

April 21, 1930. Let this writ issue. I 

W. HITZ, | 

Justice. 

Writ of Habeas Corpus. 

Issued Apr. 21, 1930. I 


The President of the United States, to William Peak, 

Supt. of the Washington Asylum and Jail[ Greeting: 

You are herebv commanded to have the jbodv of Law- 
rence W. Dodd detained under vour custodvi as it is said, 
together with the dav and cause of his beingltaken and de- 
lained, by whatever name he may be called in the same, 
before the Honorable William Hitz one of the Justices of 
the Supreme Court of the District of Columbia in Equity 
Court No. One. United States Courthouse, Oitv of Wash- 
ington (immediately), on the 21st day of Ajpril, 1930, at 
— o’clock — M., after the receipt of this writ, to do and 
receive whatever shall then and there be considered 
4 of in his behalf, and have then and there this 
writ. ! 

Witness the Honorable Walter I. McCoy, jChief Justice 
of said Court the 21st dav of April, A. 1). 1930. 

[seal.] FRANK E. CUNNINGHAM, 

Cl eric 

By J. W. G ARDNER, Jr., ! 

Assistant Clerk. 
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Marshal’s Return. 

Served Major Peak, Supt. of Wash. Asylum & Jail per¬ 
sonally 4-21-30. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 
the Dist. of Columbia, 

By EDWARD D. BOLGER. 

Deputy l\ S. Marshal. 

Return and Answer of Respondent. 


Filed Jim. 24, 1930. 


Comes now the respondent, William Peak, and for his 
return and answer to the petition and writ in the above 
entitled cause, respectfully represents to the court as fol¬ 
lows : 


1. That he admits the allegations of Paragraph 1 of the 
petition. 

2. That he admits the allegations of Paragraph 2 of the 
petition. 

3. That he denies the allegations of Paragraph 3 of the 
petition, and for his further answer says that the peti¬ 
tioner, Lawrence W. Dodd, was convicted of first 

5 offense, possession of intoxicating liquor, under the 
National Prohibition Act, a certified record of said 


conviction being hereto attached, marked Exhibit A, and 
prayed to be made a part hereof; that petitioner was com¬ 
mitted to the Washington Asvlum and Jail bv virtue of 
said conviction and sentence in that cause, a copy of which 
commitment is hereto attached, marked Exhibit B, and 


prayed to be made a part hereof; that the said petitioner 
was committed under said commitment on April 21, 1930 
and was released on the same day under the writ of Habeas 
Corpus issued and served in this cause, bond having been 
fixed by the court in the penalty of Five Hundred Dollars 
($500.00), wherefore respondent is unable to produce the 
petitioner in court. 

4. Respondent further states that he is advised, and be¬ 
lieves and therefore avers that the Police Court of the Dis- 
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trict of Columbia had full power and authority to impose 
the sentence imposed upon the petitioner as shown by the 
record hereto attached, by virtue of the powers given to 
that court bv Section 44 of the Code of Laws for the Dis- 
trict of Columbia; and had full power to commit the peti¬ 
tioner to the Washington Asvlum and Jail for the term 
of sixty days upon his default in the payment of the tine 
of Three Hundred Dollars ($300.00) imposed upon him 
by said Police Court. 

Wherefore, the premises considered, the respondent 


prays: 

1. That the writ of Habeas Corpus here ini be quashed; 
*2. That the petition for the writ of Habeas Corpus here¬ 
in be dismissed; 

3. That the petitioner be remanded to the custody of the 
respondent: 

4. And for such other and further relief as to the 

i 

6 court mav seem just and proper. 

W.!L. peak. 


District of Columbia, 

I, William Peak, solemnly swear that I am 'the Superin¬ 
tendent of the Washington Asylum and Jail; and the re¬ 
spondent named in the writ of Habeas Corpjus issued in 
this cause; that I have read the foregoing jReturn and 
Answer bv me subscribed and know the contents thereof, 
and that the same are true to the best of my knowledge 
and belief. 

W. L. PEAK. 


Subscribed and sworn to before me this 4 day of June, 
A. D., 1930. | 

[notarial seal.] COSTANZO CERIMjELE, 

Notary Public, D. C. 


LEO A. ROVER, 

WM. A. GALLAGHER, 

For Respondent. 


j 


i 
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Ex. “A” 

In the Police Court of the District of Columbia. 

Xo. 326481. 

Judge Mat tinsel v. 

u. s. 


Lawrence W. Dodd. 


Information for Vio. Xat. Prob. Act. 

Defendant arraigned Aug. 19, 1929. Plea Not Guilty. 
Jurv Trial Demanded. Verdict: Guiltv, Apr. L 1930. 
Judgment. Sentence: Sentence to pay a line of $300, and 
in default to be imprisoned in Jail for the term of 60 days. 

Witness-: 

0. J. LETTERM AX. 

K. J. COX, 

GEO. C. McCARROX, 

J. A. MOSTVX. 

Apr. 29, 1930.—Committed. 

4/5/30.—Motion for a new trial lil/ed. 

7 4/12/30.—Motion for new trial argued and over¬ 

ruled. 

4/12/30.—Exceptions taken to Killings of Court on mat¬ 
ters of law and notice given by defendant in open court, at 
the time of said rulings, of his intention to apply to a .Jus¬ 
tice of the Court of Appeals of the District of Columbia 
for a writ of error. 

Mav 28, 1930. 

% / 

I hereby certify under the seal of this Court, that the 
foregoing is a true copy of the records of the proceedings 
had in the Police Court in the above-entitled case. 

[seal.] F. A. SEBRIXG, 

Clerk. 

By W. F. GAWLER, 
Deputy Clerk. Poliee Court. D. C. 


LAWRENCE W. DODD VS. WILLIAM L. PEAR. 

Ex. “B.” 

In the Police Court of the District of Columbia. 

Case No. 326481. 

District of Columbia, 

Countif of Washington, to wit: 

To the Superintendent, Washington Asylum and Jail: 

i 

Receive into your custody the body of Lawrejnce Willard 
Dodd herewith, sent by the Police Court, brought before 
said Court charged upon the oath of 0. J. Letijerman with 
Possession, and being convicted and sentenced to pay a 
line of Three Hundred Dollars and in default; to be com¬ 
mitted to the Washington Asvlum and Jail for'Sixty Davs 
and being in default him therefore safely keep in your 
said custodv until lie shall be discharged bv due 

• *j • 

8 course of law; and for so doing this shall be your 
sufficient warrant. 

j 

Witness the Hon. Gus. A. Schuldt, Presiding Judge of 
the Police Court of the District of Columbia, ajnd the seal 
of said Court, this 21st day of April, in the year of our 
Lord one thousand nine hundred and Thirtv. ! 

(Signed.) F. A. SEBRING, 

Clerk, 

By J. S. ADDISON, 
Deputy Cler Police Cm\rt. D. ('. 

( Place of seal.) j 

Da ted 15/27/30. 

I hereby certify that the above is a true copy of the com¬ 
mit /ment of Lawrence Willard Dodd. 

W. H. ARNOLD,; 

Acting Assistant Superintendent 

of District Jail. 

Opinion. 

Filed Jul. 9, 1930. j 


July! 8, 1930. 

In my opinion the writ of habeas corpus ,should be 
quashed, the petition dismissed, and the prisoner .remanded 






LAWRENCE W. DODD VS. WILLIAM L. PEAK. 

to the custody of the respondent, and I will sign an order 
to that effect. 

The contention of the petitioner is that section 44 of the 
Dist rict Code is not * applicable to a prosecution for a first 
offense of possession of intoxicating liquor in violation of 
the National Prohibition act. 

9 That act provides the punishment of a fine only 

for such first offense. 

Section 44 of the Code provides: 

“In all cases where the said court” (Police Court) 
“shall impose a fine it may. in default of payment of the 
fine imposed, commit the defendant for such a term as the 
court thinks right and proper, not to exceed one year.” 

The sentence imposed was to pay a fine of $300, “and 
in default to he imprisoned in Jail for the term of 00 
days.” 

The Court of Appeals has several times hold that such 
an imprisonment is not an alternative punishment, but is a 
mode adopted to enforce the fines imposed as punishment. 
Bowles v. D. C. 22 Apps. 32$: Harris v. Lang, 27 Apps. D. 
C. $9. And the Court has referred to this statute as estab¬ 
lishing a well defined system of commutation of fines. 
U. S. v. Mills, 11 Apps. 1). C. 7)08. 

And in the United States District courts a somewhat simi¬ 
lar system seems to be provided of directing, in the event 
of default of payment in the fine imposed, that the defend¬ 
ant shall stand committed to jail until the fine be paid or he 
be otherwise discharged according to law. 

Section 44 of the District Code is very broad, and I be¬ 
lieve includes the present case. 

JESSE C. ADKINS, 

Justice. 

Order Quashing Writ , Dismissing Petition , and Bemandinci 

Petitioner. 


Filed Jul. 16, 1930. 


This cause coming on for consideration upon the petition 
of Lawrence AY. Dodd for the writ of habeas corpus, and 
the return and answer thereto filed by the respondent, AYil- 
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liam L. Peak; and counsel having been heard in! open Court; 
it is now, this 16th day of July, 1930, j 

Ordered that the writ of habeas corpus issujed herein be 
quashed; that the petition for the writ be and the 
10 same hereby is dismissed; and that the petitioner, 
Lawrence AY. Dodd, be, and he is hereby, remanded 
to the custody of the respondent, William Peak. 

By the Court. ! 

JESSE C. ADKINS, 

Justice. 


From the above order the petitioner notes an appeal in 
open Court, July 16th, 1930: and security forieosts on ap¬ 
peal is fixed at $50.00 cash deposit or an undertaking in the 
sum of $100.00; and recognizance bond for thje petitioner, 
Lawrence AY. Dodd, is fixed at $500.00 pending determina¬ 
tion of the appeal. 

JESSE C. ADKINS, 

Justice. 

LEO A. ROARER, I 

U. S. Dist. Attij. | 

AYAI. A. GALLAGHER, 

Counsel for Respondent. 

JAMES A. O’SHEA, j 

J. H. BURNETT, 

Counsel for Petitioner. 

i 

. i 

Memorandum. 


August 7, 1930.- 
and filed. 


-Undertaking on appeal ($100) approved 


11 


Assignments of Error. 
Filed Aug. 7, 1930. 


*■ 


Now comes the petitioner, Lawrence AY. Dodd, by his at- 
tornevs James A. O'Shea and John H. Burnett, and assigns 
for review to the Court of Appeals of the District of Colum¬ 
bia, on appeal in the above entitled cause, the following er¬ 
rors committed bv the Trial Court: 
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1. The Court erred in dismissing the Petition for Writ 
of Habeas Corpus and in quashing said Writ. 

2. The Court erred in holding and ruling that persons 
convicted of first .offense possession of intoxicating liquor 
in violation of the National Prohibition Act could be sen¬ 
tenced bv the Police Court of the District of Columbia to 
pay a fine of $200 and, in default of the payment of the 
same, order that the defendant in said Court be committed 
to serve a term of imprisonment for 60 days. 

3. The Court erred in ruling that the National Prohibi¬ 
tion Act did not repeal, by implication, all sections of the 
Code of Laws for the District of Columbia inconsistent 
therewith and repugnant thereto, particularly sections 44 
and 48 of said Code. 

4. The Court erred in ruling that the sentence and judg¬ 
ment of the Police Court of the District of Columbia was 
valid and was not void insofar as commit/ment to jail was 
ordered for non-payment of a fine for a first offense pos¬ 
session of intoxicating liquor in violation of the National 
Prohibition Act. 

5. The Court erred in ruling that the Police Court of the 

District of Columbia could commit petitioner to jail 
12 for non-payment of a fine for first offense possession 
of intoxicating liquor in violation of the National 
Prohibition Act. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Petitioner. 


Service of the foregoing Assignment of Errors acknowl¬ 
edged this 7th day of August, 1930. 

LEO A. ROVER, 

G. 

i United States Attorney. 
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Designation of liecord. 
Filed Aug. 7, 1930. 




* I 


The petitioner having’ perfected an appeal herein to the 
Court of Appeals of the District of Columbia on July 17, 
1930, hereby requests the (Jerk of the Suprefne Court of 
the District of Columbia to prepare, at petitioner’s expense, 
a transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 

1. The Petition for Writ of Habeas Corpus!. 

'1. The Writ of Habeas Corpus. j 

3. The answer of the respondent. 

4. The order of Court dismissing the Writ, j 

5. The opinion of the Court. 

(i. The notation of Appeal, fixing of cost bonjd and recog¬ 
nizance of petitioner on appeal. 

13 7. Memo as to filing cost bond and recognizance 
on appeal. 

8. Assignments of Error. 

9. This designation. 

JAMES A. O’SHEA, 

JOHX H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Petitioner. 

I 

Service of the foregoing Designation of Record acknowl¬ 
edged this 7th dav of August, 1930. ! 

LEO A. ROlVER, 

United States ,Attorney. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, (Jerk of the Supreme Court 
of the District of Columbia, hereby certify thle foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to directions 
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of counsel herein filed, copy of which is made part of this 
transcript, in the Matter of the Petition of Lawrence W. 
Dodd, Habeas Corpus Xo. 1560, as the same remains upon 
tlie files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 

*7 •/ 

affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of August, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Indorsed on cover: District of Columbia Supreme Court. 
Xo. 5285. Lawrence W. Dodd, Appellant, vs. William L. 
Peak &c. Court of Appeals District of Columbia. Filed 
Aug. 30, 1930. Henry W. Hodges, Clerk. 


(6096) 
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April Term, 1930 ' 


William L. Peak, Superintendent op the 
Washington Asylum and Jail 


LEO A. BO VEB, 

United States Attorney 

WILLIAM A. GALLAGHEB, 

Assistant United States Attorney, _ 
Attorneys for Appellee, 










In the Court of Appeals of the District 

of Columbia 

April Term, 1930 


No. 5285 I 

| 

Lawrence W. Dodd, appellant 

v. I 

William L. Peak, Superintendent of the 
Washington Asvlum and Jail 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


APPELLEE’S BRIEF 


This an appeal by Lawrence W. Dodd from an 
order of the Supreme Court of the District of Co¬ 
lumbia quashing the writ of habeas corpus, dismiss¬ 
ing the petition therefor, and remanding Dodd to 
the custody of William L. Peak, Superintendent of 
the Washington Asylum and Jail, the appellee 
herein. 

STATEMENT OF FACTS 


There is no controversy as to the facts in 


case. 


this 


On April 1, 1930, Lawrence W. Dodd was tried 
and convicted in the Police Court of the District 
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of Columbia for a first offense of possession of 
intoxicating liquor, in violation of Section 29, Title 
II, of the National Prohibit on Act (D. C. Code, 
1924, page 479). He was sentenced “to pay a 
fine of $300.00, and in default to be imprisoned in 
jail for the term of CO days. The fine was not 
paid, and ion April 21, 1930, Dodd was committed 
to jail. On the same day a writ of habeas corpus 
issued on Dodd’s behalf, and he was released on 
bond to await hearing. From the adverse decision 
of the Court below upon that hearing, he appeals 
to this Court. 

STATUTES INVOLVED 

The parts of the statutes involved in the determi¬ 
nation of this case are as follows: 

Section 29, Title II, National Prohibition Act. 

* * * Any person * * * who 
* * * violates any of the provisions of 
this title, for which offense a special penalty 
is not prescribed, shall be fined for a first 
offense not more than $500; * * * 

Section 569, Title 18, U. S. Code (R. S., Section 
1041): 

In all criminal or penal causes in which 
judgment or sentence has been or shall be 
rendered, imposing the payment of a fine or 
penalty, whether alone or with any other 
kind of punishment, the said judgment, so 
far as the fine or penalty is concerned, may 
be enforced by execution against the prop¬ 
erty of the defendant in like manner as judg¬ 
ments in civil cases are enforced. Where 
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the judgment directs that the defendant 
shall be imprisoned until the fine or penalty 
imposed is paid, the issue of execution on 
the judgment shall not operate to discharge 
the defendant from imprisonment until the 
amount of the judgment is collected or other¬ 
wise paid. 

Section 641, Title 18, U. S. Code (R. S., Sections 
1042, 5296) : 

When a poor convict, sentenced by any 
court of the United States to be imprisoned 
and pay a fine, or fine and cost, or to pay a 
fine, or fine and costs, has been confined in 
prison thirty days, solely for the nonpay¬ 
ment of such fine, or fine and costs, such con¬ 
vict may make application in writing to any 
commissioner of the United States court in 
the district where he is imprisoned setting 
forth his inability to pay such fine, or fine 
and costs, and after notice to the district 
attorney of the United States, who may 
appear, offer evidence, and be heard!, the 
commissioner shall proceed to hear and de¬ 
termine the matter. If, on examination, it 
shall appear to him that such convict is un¬ 
able to pay such fine, or fine and costs; and 
that he has not any property exceeding $20 
in value, except such as is by law exempt 
from being taken on execution for debt, the 
commissioner shall administer to hint the 
following oath: “I do solemnlv swear that 
I have not any property, real or personal, to 
the amount of $20, except such as is by law 
exempt from being taken on civil process for 
debt by the laws of (naming the State where 
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oath is administered); and that I have no 
property in anv wav conveved or concealed, 
or in any way disposed of, for my future use 
or benefit. So help me God.” Upon taking 
such oath such convict shall be discharged; 
and the commissioner shall give to the keeper 
of the jail a certificate setting forth the 
facts. 

Section 44, 1). C. Code, which applies only to the 
Police Court of the District of Columbia: 

* * * In all cases where the said court 

shall impose a fine, it may, in default of the 
payment of the fine imposed, commit the de¬ 
fendant for such a term as the court thinks 
right and proper, not to exceed one year. 

Section 48, D. C. Code, which is also limited in 
its application to the Police Court of the District of 
Columbia: 

The said court shall have power to 
* * * enforce any of its judgments by 

fine or imprisonment, or both, * * *. 

In all cases where the said court shall impose 
a fine, it may, in default of the payment of 
the fine imposed, commit the defendant for 
such term as the court thinks right and 
proper, not to exceed one year. 

ANALYSIS OF THE POSITION OF APPELLANT 

The position of the appellant, as disclosed by 
his petition for the writ of habeas corpus and by 
his brief herein, is that, while the Police Court of 
this District had jurisdiction to try him, convict 
him, and sentence him to pay the fine of $300.00, 
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it had no jurisdiction or authority to sentence 
him to a term in jail upon his refusal or failure to 
pay the line imposed. The argument of appellant 
is that Congress, in enacting Section 29, of Title 
II, of the National Prohibition Act, by implica¬ 
tion repeals Sections 44 and 48 of the D. C. Code. 

'i 

i 

ARGUMENT 

To begin with, no authority need be cited! upon 
the proposition that repeals by implication a ire not 
favored bv the courts, and unless Sections 44 and 
48 of our Code are repugnant to the provisions of 
Section 29, of Title II, of the National Prohibition 
Act, they must stand as unrepealed. j 

In cases where the District Courts of the United 
States have imposed a fine upon a defendant in a 
criminal case, those courts have the power to com¬ 
mit the defendant in a penal institution until the 
fine is paid. This is in accordance with the general 
rule of law under which courts having eommoiji-law 
jurisdiction have inherent power to commit a de¬ 
fendant to jail upon default of a fine. The general 
rule is well stated in 16 Corpus Juris, page 1367: 

When a fine is imposed as a punishment, 
according to the weight of authority, it is 
within the common law power of the court 
to direct that the defendant stand committed 
until it is paid. This is a proper mean£ for 
the collection of a fine, and is not regarded 
as a part of the punishment. It is not, there¬ 
fore, open to the objection that the magis- 
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Irate lias no jurisdiction of offenses which 
are punishable by imprisonment. 

That this power extends to the District courts 
of the United States is recognized in Ex Parte 
Jackson, 96 U. S. 727. That was a case in which 
the Supreme Court of the United States was 
petitioned for the writ of habeas corpus. The peti¬ 
tioner had been committed to jail bv the District 
Court for the Southern District of New York, after 
he had been convicted for violating Section 3894 
of the Revised Statutes, which section provided: 

* * Anv nerson who shall know- 

• i 

ingly deposit or send anything to be con- 
veved by mail, in violation of this section, 
shall be punishable by a tine of not more than 
$500.00, nor less than $100.00. with costs of 
prosecution. 

The defendant, Jackson, was tried, convicted, 
and “sentenced to pay a tine of $100.00. with costs 
of prosecution, and to be committed to the county 
jail until the tine and costs were paid.” After his 
commitment he tiled the petition for the writ, al¬ 
leging that the District Court had no jurisdiction 
to punish him for the acts charged in the indict¬ 
ment ; that the act under which the indictment was 
drawn was unconstitutional and void; and that the 
court had no jurisdiction to commit him until the 
fine imposed was paid. His petition was denied, 
the Supreme Court ruling against him on all points, 
and saying: 
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The commitment of the petitioner j to the 
county jail until his fine was paid was within 
the discretion of the court under the statute. 

I 

And see also Tory v. U. S., 288 F. 851, cited in 
appellant's brief; and Ex parte Garrison, 297 Fed. 
509. j 

The similarity between the above-quoted ejection 
of the Revised Statutes and Section 29, Title! II, of 
the National Prohibition Act is striking. Neither 
provides any method of enforcing the fifie im¬ 
posed as punishment. It follows from the decision 
in the Jackson case that all District Courts !of the 
United States have authority, in punishing a first 
offender, under Section 29 of Title II. of the Na¬ 
tional Prohibition Act, to commit that offender to 
jail until his fine is paid. It is true indeed that 
Section 1041, Revised Statutes (Section 509,j Title 
18, U. S. Code), ({noted above, provides a megns by 
which the District courts of the United States mav 
enforce the payment of a fine or penalty by issuing 
execution against the property of the defendant in 
like manner as judgments in civil cases aiie en¬ 
forced. but that section specifically recognizes the 
power of the court to direct that the defendant be 
imprisoned until the fine or penalty imposed is 
paid: and execution on the judgment does not op¬ 
erate to discharge the defendant from imprison¬ 
ment until the amount of the judgment is collected 

| 

or otherwise paid. It is also true that under Re¬ 
vised Statutes, Sections 1042 and 5296 (Section 
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641, Title 18, U. S. Code), also quoted above, by 
taking a pauper’s oath, a poor convict, imprisoned 
for nonpayment of a fine, may be released after 
confinement in prison for thirty days; but if the 
prisoner is unable to meet the requirements of the 
pauper’s oath (for example, if he contumaciously 
lefuses to pay the fine), lie must remain in jail. 

The two sections above discussed have no appli¬ 
cation whatever to the Police Court of the District 
of Columbia. It was decided in United States vs. 
Mills , 11 Appeals 1). C.. 500, in an opinion by Mr. 
Justice Morris, that Section 1042 of the Revised 
Statutes could not be invoked to release a prisoner 
who had been sentenced bv the Police Court to 
pay a fine i<>f $15.00, and in default of the pay¬ 
ment of such fine to be imprisoned in jail for 60 

da vs. Sections 44 and 48 of the D. C. Code were 
* 

enacted for the purpose of giving the Police Court 
the power, which it otherwise would not have, of 
enforcing the payment of fines, by committing a 
defendant, sentenced to pay a fine, to jail until the 
fine is paid. It is stated in the Mills case that these 
sections are not inconsistent with the general law 
of the United States, and not in conflict with Sec¬ 
tion 1042 of the Revised Statutes, but are a part 

of a well-defined svstem of commutation of fines 

* 

for this District. And while no time limitation is 


put by Congress upon the power of the Federal 
District Courts to imprison for nonpayment of 
fines, the right of the Police Court to imprison 



I 


in such cases is limited to one year’s imprisonment. 
So that the effect of Sections 44 and 48 of our Code 
is to give to the Police Court, in a limited way, 
the powers which the District Courts of the: United 
States already inherently have, and which the 
latter courts have exercised in cases of first loffense 
possession of intoxicating liquor. 

Troy ct dJ. vs. l \ S.< 288 F. 851 (cited by! appel¬ 
lant, but apparently an authority against ljis con¬ 
tention), supports the above view of the lajw. In 
that case the defendants had been convictedj in the 
United States District Court for the Southern Dis¬ 
trict of Illinois, the crime being first-offenie pos¬ 
session of intoxicating liquor, and first-offense pos¬ 
session of two stills. The penalty imposed on each 
defendant was “a fine of 8800 and four months in 
jail.’’ Error was brought from this sentence to 
the Circuit Court of Appeals for the Seventh Cir¬ 
cuit. which reversed the judgment in parti with 
instructions to the lower Court to enter the fol- 

i 

lowing judgment: 

Each defendant shall pay a fine to the 
United States in the sum of $800, together 
with costs of this prosecution, or shall stand 
committed to the McLean County, Illinois, 
Jail, until fine and costs are paid. 

In Way tier et ah v. U. S., 3 Fed. 2nd^ 864 
(another case cited by appellant), this right of the 
District Courts is plainly recognized. In that: case 
the argument had been made, as it is made by ap- 


29528—30 
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pellant in this case, “that because Sec. 1042 R. S. 
provides that, when a poor convict sentenced to pay 
a fine has been imprisoned 30 days for the nonpay¬ 
ment of the fine, he may take the pauper’s oath and 
be discharged from custody, a sentence of imprison¬ 
ment for 5 months is not permissible/’ The Court 
said: 

But clearly Section 1042 places no limita¬ 
tion upon the powers of the Court in impos¬ 
ing sentence, nor, in fact, is any right secured 
to the prisoner by Section 1042 interfered 
with or impaired by a sentence for a longer 
period than 30 days in case of failure to pay 
a fine. Section 1041 R. S. authorizes im¬ 
prisonment until the fine or penalty imposed 
be paid, and under that statute it is dis- 
cretionarv with the Court whether or not it 

will order the defendant into custodv until 

* 

the fine is paid. Matter of Jackson, 96 U. S. 
726: Ex Parte Barclay, 153 F. 669; Hardesty 
v. U. S ., 184 F. 269. 

Tlie sentence in the above case followed the con¬ 
viction of the defendants for a violation of the Na¬ 
tional Prohibition Act. and was that the defend¬ 
ants be imprisoned for a period of three months, 
and each pay a fine of $500, or, in default thereof, 
that they each be imprisoned for a period of 5 
months in the Countv Jail. The assignments of 
error brought into question only the legality of the 
sentence in that it provided that, in default of the 
payment of the fine, the defendants should be im¬ 
prisoned for 5 months in the County Jail and the 


subsequent refusal of the Court to modify the 
sentence. 

The fact that Congress, by Section 1042, Revised 
Statutes, has extended grace to pauper prisoners 
sentenced to pay fines by Federal District Courts, 
and has failed to extend that grace to prisoners 
sentenced to pay fines by the Police Court c&n not 
be advanced as an argument that the Sections of 
our Code (44 and 48), which give the Police Court 
the power to impose such sentences, are in conflict 
with the later-enacted Prohibition Act. 

The whole argument of the appellant is jbased 
upon the fallacious theory that the sentencing of 
a defendant to jail upon default in the payment 
of a fine is a part of the punishment- for the offense 
for which the defendant was fined. It is upon this 
fallacious theory that the argument in appellant’s 
brief, respecting alternative penalties, is woven. 
The Committing of a defendant by Police (pourt, 
when tlie defendant fails or refuses to pay a fine, 
is no part of the punishment for his offense*, and 
is not an alternative punishment. 

This has been squarely decided by this Court 

| 

in Harris v. Lang, 27 Appeals I). C., 84. In that 
case, quoting from and approving Bowles v- U. S 
22 Appeals D. C., 328, this Court held the imprison¬ 


ment provided for in Section 44 of the D. C. jCode 

i 

is no part of the punishment in a case. Construing 
this section this Court said (p. 89): 

i 

Imprisonment is not provided by the Code 
as an alternative punishment; but imprison- 


12 


ment is very properly provided as the only 
available mode for the enforcement of the 
fines imposed as punishment. Without it 
there would be no practicable means for the 
enforcement of fines. When imprisonment 
is provided as an alternative punishment, it 
is proper so to state, and it is so stated 
in the laws. * * * Imprisonment could 

not be imposed in this case primarily; and 
it is always competent for the party to avoid 
it by paying his fine. It would not be com¬ 
petent for him to avoid it if it were originally 
imposed as punishment. 

If anv further authority were needed, in the 

• • 

case E.c Earle Garrison, 297 Fed. 509. the situa¬ 
tion was so closely analogous to that in the present 
case, that the ruling of the court therein is directly 
in point here. In 1921 the State of California had 
adopted in tbto the penal provisions of the National 
Prohibition Act, bv a statute known as the Wright 
Act. Pursuant to this legislation Garrison was 
prosecuted and convicted in the justice’s Court of 
Visalia township for (1) possession of intoxicating 
liquor; (2) transportation of intoxicating liquor; 
and (3) having in possession a still and other im¬ 
plements intended for use in the manufacture of 
intoxicating liquor. After his conviction sentence 
was pronounced to the effect that for each of said 
offenses and upon each count of the complaint upon 
which he h&d been convicted he should be fined 
the sum of $500, “and in case the fine was not paid 
by 11 o’clock on the 17th day of October, 1923, that 


13 


the defendant be imprisoned in the county j ail of 
the county of Tulare until the tine be duly satisfied, 
in the proportion of one day’s imprisonment for 
every dollar of the fine, and the payment of such 
portion of such line as shall not have been satisfied, 
by imprisonment at the rate above prescribed.” 
This sentence was imposed in pursuance of the pro¬ 
visions of Section 1446 of the Penal Code of the 


State of California, applicable to “ proceedings in 

i 

justice’s and police courts,” which antedated the 
Wright Act, and which provided: j 


A judgment that the defendant pay a fine 
may also direct that he be imprisoned! until 
the fine be satisfied, in the proportion of one 
day’s imprisonment for every dollar pf the 
tine. 


After Garrison had exhausted his possible 
remedies in the California Courts, he applied for 
a writ of habeas corpus to the Federal District 
Court for the Southern District of California; In 
disposing of the matter that Court said: 

i 

Petitioner’s claims are substantially! that 
under the Volstead (National Prohibition) 
Act no punishment other than fine is;pro¬ 
vided for any of the violations of which he 
stands convicted (National Prohibition I Act, 
tit. 2, Secs. 3, 25. and 29), and that, in;con¬ 
sequence, the justice's court of Visalia town¬ 
ship had no authority or jurisdiction to de¬ 
cree the imprisonment of petitioner as for or 
upon the nonpayment of the fines imposed; 
that the resulting imprisonment is unwar- 


i 

i 
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ranted bv law and that it is violative of 
article 8 of the amendments of the Constitu¬ 
tion of the United States in that it is cruel 


and unusual * * *. 

In his petition applicant avers that the 
decision of the Supreme Court (in dismiss¬ 
ing his petition for a writ of habeas corpus) 
constitutes a “judicial mistake” against 
which this court, in the enforcement of the 
Volstead Act and the federal Constitution, 
should relieve him. Assuming anv juris- 
diction to errant the relief desired, it is 

7 

nevertheless very apparent to my mind that 
the judgment of the Supreme Court (of 
California) in the habeas corpus proceeding 


was correct. True it is that the act of the 


Legislature incorporating the provisions of 
the National Prohibition Act into the law 
of the State of California by express adop¬ 
tion did not in the same act provide for the 
imposition of any penalties other than those 
contained in the National Prohibition Act 


itself. Neither, however, did the legislative 
action contain anv declaration that then ex- 
isting or subsequently enacted provisions 
of law of the state of California should not 
be applicable, with respect to prosecutions 
had or judgments imposed under and pur¬ 
suant to the penal provisions of the National 
Prohibition Act as carried into the Law of 
the state. If the IT * right Art , instead of 
carrying the Volstead Act into the law of 
California by express adoption, had merely 
enacted provisions identical in terms ivith 
the Volstead Act , there would be no doubt 
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of the applicability of section 1446. I What 
was actually done, however, was not sub- 
stantially dissimilar. Section 1446,; as is 
obvious from its terms, is general j in its 
nature, and without doubt applies to any 
justice’s court judgment carrying tliej impo¬ 
sition of a fine unless there be some special 
provision in the statute under which the 
judgment is rendered providing for a differ¬ 
ent method of enforcing payment. Ex parte 
Miller, 82 Cal. 454; Ex parte Harrison, 63 
Cal. 299. The section has nothing to do with 
the penalty provided for any given infrac¬ 
tion of the law; it merely provides a means 
for enforcing the penalty pronounced if that 
penalty be the payment of a fine. Ex\parte 
Kelly, 28 Cal. 414; Ex parte Karl son, 160 
Cal. 378. Ann. Cas. 1912D, 1334.! The 
power of a court to enforce payment of 
a fine in a criminal case by imprisonment, 
even in the absence of a statute specially 
providing therefor, has always been Recog¬ 
nized. It is a power derived front the 
common law. Pierce v. U. S., 255 U. S. 
398. 401; Ex parte Karlson, supra. That 
power, subject to the limitation fouiiid in 
Section 1706, U. S. Comp. Stat., is being 
daily exerted by the federal courts ini com¬ 
mitting to jail in default of payment of; fines 
assessed those convicted of violating the Vol¬ 
stead and other criminal statutes. If such 
power were not possessed impecunious and 
recalcitrant offenders would go completely 
unpunished. Haddox v. Richardson 168 
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Fed. 635, 639. Such would be the result of 
petitioner’s wrongdoing were his conten¬ 
tions as to the construction of the California 
statutes to be adopted. The sum total of the 
situation is that the Wright Act is to be 
construed as if there had been written into 
it the provisions of section 1446, supra. 


The foregoing case has been quoted from exten¬ 
sively, for the reason that appellee believes that the 
decision of the court in that case covers everv 
point raised on this appeal. 

This Court has had the questions presented in 
this case before it in the case of Charles O'Brien, 
Petitioner, y. The United States of America , Re¬ 
spondent, (No. 1689, Court of Appeals, April Term, 
1930) which was a petition to this Court to di¬ 
rect a writ of error to the Police Court of the Dis¬ 


trict of Columbia. In that case O'Brien had been 


convicted in Police Court of a iirst offense viola¬ 
tion of the National Prohibition Act, and sen¬ 
tenced to 60 days in jail in default of payment of 
a tine of $250. One of the grounds upon which the 
writ of error was sought was the illegality of this 
sentence, just as in the present case. The writ 
was denied. 

CONCLUSION 


In view of the foregoing authorities, appellee 
respectfully submits that Sections 44 and 48 of the 
D. C. Code are not in conflict with or repugnant to 
the provisions of the National Prohibition Act. 
The National Prohibition Act sets forth the punish¬ 
ment by fine which may be inflicted for its violation. 
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Sections 44 and 48 provide a means which the Po- 
lice Court would not otherwise have for enforcing 
that punishment. The committing of a defendant 
to jail under Sections 44 and 48 is no part of the de¬ 
fendant ’s punishment for the offense committed, but 
is merely a means by which the court compels the 
payment of a fine. Prom this it follows that such 

i 

a sentence is not contrary to the provisions qf Sec¬ 
tion 29. Title II, of the National Prohibition Act, 
and is entirely within the proper exercise of the 
powers of the Police Court of the District of Co¬ 
lumbia. The order of the Court below dismissing 
the petition, quashing the writ, and remanding the 
petitioner should be affirmed. 

Leo A. Rover, j 

U. S. District Attorney. 

Wm. A. Gallagher, 

Asst. U. S. Dist. Atty. 
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